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TITLE APPEAL NO.08 of 2013 
APPELLANTS : Sri Manoj Shah & another 
RESPONDENTS    :  Sri Heria Chouhan & others 

 
Assam Schedule VII, Form No.132 
 

HIGH COURT FORM NO.(J)2 
HEADING OF JUDGMENT OF APPEAL/CASE  

 
District : Tinsukia 
 

In the Court of the Civil Judge, Tinsukia 
 
 
 

Present  :-  Smti N.A Ahmed 
      
 

Title Appeal No.08 of 2013 
    Friday, 12th day of January, 2018 
  

1. Sri Monoj Shah 

2. Sri Pradip Shah…………………………………..Appellants 

 
                      -Vs- 
     

1. Smti Heria Chouhan 

2. Sri Dasarath Chouhan 

3. Sri Motilal Chouhan(abeted) 

4. Smti Ramawati Mahatoo..…………….....Respondents 

5. Smti Laxmi Devi Chouhan 

6. Sri Shew Shankar Chouhan 

7. Sri Dilip Chouhan 

8. Md. Alam…………………………..Proforma respondents 

 
 
 This suit/case coming on this day (or having been heard on) 

04.01.2018  in presence of  

 
 Sri Gautam Chakrabarty, Advocate for the Appellant; and 

 Sri Bhaskar Dutta, Advocate for the Respondents 

 Sri Biswajit Prasad, Advocate for the Proforma respondents 

 
And having stood for consideration to this day, the Court delivered the 

following Judgment 
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J U D G M E N T 

 

1. This first appeal has been preferred by the appellants/defendants on 

being dissatisfied with the judgment and decree dated 21.12.2012 passed by 

learned Munsiff No.1, Tinsukia in Title Suit No.43 of 2000, whereby the learned 

Trial Court decreed the suit on contest. 

  
2. Upon admission of the appeal for hearing, notices were issued to the 

respondents/plaintiffs and the original case record of Title Suit No.43 of 2000 was 

called for and received. The respondents contested the appeal.  

 

3. It is pertinent to mention herein that the respondent No.3 expired during 

the pendency of the appeal and on failure of the appellant to bring the legal 

representatives on record, the case abeted against the respondent No.3. The 

respondent no.1 also expired during the pendency of the appeal and his surviving 

legal heirs being respondent Nos.2 and 4 being already on record, the name of 

respondent No.1 was struck out. The proforma respondent No.8 also expired 

during the pendency of the appeal and his legal heirs were bought on record.  

 

4. In order to decide the appeal, let me narrate in brief the facts leading to 

this appeal. The case of the plaintiffs/respondents in brief is that the plaintiffs are 

the descendants of Late Digrilal Chouhan (since deceased) who had two brothers 

namely, Buleswar Chouhan (since deceased) and Jaleswar Chouhan (since 

deceased) and all of them during their life time used to live jointly with their 

mother Affiti Chouhan over a plot of land measuring 0 bigha 2 kathas 8.43 lessas 

covered by Dag Nos.480 and 481 of P.P. No.139. The said plot of land was 

originally under the occupation of Smt. Affiti Chouhan (since deceased) in the 

capacity of Caretaker under the lawful ownership of Sri Hrisikesh Chakraborty and 

subsequently out of love and affection Sri Hrisikesh Chakraborty transferred the 

said land in favour of Smt. Affiti Chouhan vide Gift Deed No.421 of 1987. Smt. 

Affiti Chouhan had three sons and three daughters and her husband predeceased 

her. During the life time of Smt. Affiti Chouhan, her eldest and youngest son 

namely, Sri Digrilal Chouhan and Jaleswar Chouhan (unmarried) expired and after  
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her death, her another son Sri Buleswar Chouhan also expired. During the life 

time of Smt. Affiti Chouhan, a plot of land measuring 0 bigha 1 katha 4 lessas out 

of the total land measuring 0 bigha 2 kathas 8.43 lessas was sold out by Smt. 

Affiti Chouhan and she along with her sons and their respective family jointly 

used to reside in the remaining plot of land. After the death of Smt. Affiti 

Chouhan, the plaintiffs as the legal heirs and successors of deceased Digrilal 

Chouhan became the absolute lawful owners of the plot of land measuring 0 

bigha 1 katha 4.83 lessas along with the descendants of Late Buleswar Chouhan 

i.e., the defendant Nos.3 to 5. Amongst the three daughters of Smt. Affiti 

Chouhan, two of them expired. Deceased Buleswar Chouhan had two daughters, 

one of whom is married and Smt. Sita Chouhan who is unmarried remain with the 

defendant Nos.3 to 5. In the year 1994, the plaintiffs were forced by the 

defendant Nos.3 to 5 to leave the said land, but it was agreed between them that 

the said plot of land measuring 0 bigha 1 katha 4.83 lessas to be divided equally 

within a short period of time. In July 1999, the plaintiffs came to know that the 

defendant Nos.3 to 5 making plan to dispose of the said plot of land, and then 

the plaintiff No.1 had submitted request letter to the Chairman, Tinsukia 

Development Authority not to issue any Sale permission in favour of the 

defendants. Thereafter, the plaintiffs came to know that the defendant Nos.3 to 5 

had transferred and conveyed a plot of land measuring 0 bigha 1 katha 4.22 

lessas covered by Dag Nos.480 and 481 of P.P. No.139 in favour of defendant 

Nos.1 and 2 vide Sale Deed No.958 of 1999. After obtaining the Jamabandi of P.P. 

No.139, it could be found that the defendant Nos.3 to 5 got their names mutated 

as being the legal heirs and successors of Late Buleswar Chouhan and vide Order 

dated 24.07.1998, the Circle Officer mutated the name of Late Buleswar Chouhan 

in place of Smt. Affiti Chouhan by right of inheritance. The case of the plaintiffs is 

that on the death of Smt. Affiti Chouhan, the descendants of Late Digrilal 

Chouhan and Late Buleswar Chouhan became the absolute lawful owners of the 

said plot of land measuring 0 bigha 1 katha 4 lessas by right of inheritance, both 

the units having their equal share over the said land which is referred to as the 

suit land. That the defendant Nos.3 to 5 also illegally left out the names of the  
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two daughters of Late Buleswar Chouhan namely, Smt. Gita Chouhan and Smt. 

Sita Chouhan. Hence, the suit has been filed for declaration that the plaintiffs 

having right, title and interest over and in respect of the suit land, for declaration 

that the plaintiffs are entitled to get title and possession as co-owners of the suit 

land, for declaration that the Sale Deed No.958 of 1999 is inoperative in law liable 

to be cancelled along with other reliefs.  

 

5. The defendant Nos.1 and 2 filed their written statement taking the pleas 

that the suit is not maintainable, that the plaintiffs have no right to sue, that the 

suit is barred by limitation, that the suit is hit by the provisions of ALR 

Regulations, that the suit is barred by the principle of waiver, estoppel and 

acquiescence. The contention of the said defendants is that Sri Hrisikesh 

Chakraborty had gifted total land measuring 0 bigha 4 kathas 16.86 lessas to the 

family of Smt. Affiti Chouhan and that the deed for the other plot of adjacent 

land was made in the name of Smt. Heria Chouhan at the request of their family 

members and both the said plots were jointly owned and occupied by all the 

family members of Late Affiti Chouhan. That later through mutual consent, the 

family branch of Digrilal was allotted 0 bigha 2 kathas 8.43 lessas of land as their 

share and rest of the said land was allotted to the family branch of Baleswar 

Chouhan, whereupon both branches of the family of Smt. Affiti Chouhan started 

owning and occupying their respective plots of the said land solely and 

exclusively. The further contention of the said defendants is that the plot allotted 

to the branch of Digrilal was the plot that was gifted by Sri Hrisikesh Chakraborty 

in the name of plaintiff No.1 Heria Chouhan. It has been contended that the 

plaintiffs had been given their due share in their family land and their present 

claim against the other land of the family including the suit land is not tenable in 

law. It has been denied that after the death of Smt. Affiti Chouhan, the plaintiffs 

became the absolute lawful owners of the plot of land measuring 0 bigha 1 katha 

4.83 lessas. It has been further contended that the plaintiffs have no manner of 

right, title, interest or possession over the suit land or any part thereof. The 

execution of the Sale Deed No.958 dated 01.09.1999 has been admitted. 

Accordingly, prays for dismissal of the suit.  
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6. It is pertinent to mention herein that vide Order dated 20.03.2001, the 

names of defendant Nos.3 to 6 were struck off from the suit on the prayer of the 

plaintiffs.  

 

7. Upon the pleadings of the parties, Ld. Trial Court framed the following 

issues:- 

 (1) Whether the suit is maintainable in law, facts and present 

form? 

 (2) Whether the plaintiffs have right to sue? 

 (3) Whether the suit is barred by limitation? 

 (4) Whether the plaintiffs had acquired any right over the suit 

land through their predecessor? 

 (5) Whether the plaintiffs are entitled to any relief as prayed for? 

 (6) To what other relief, if any, the parties are entitled to? 

 

8. Learned Trial Court vide Judgment and Order dated 23.12.2004 was 

pleased to dismiss the suit on contest. On appeal preferred against the said 

Judgment and Decree of the learned Trial Court, this Court allowed the appeal by 

setting aside the Judgment and Decree passed by the learned Trial Court and 

remanded back the suit to the Trial Court with direction to implead all necessary 

parties, if any, in the suit and pronounce Judgment on all the Issues as per law. 

Thereafter, learned Trial Court vide Judgment and Order dated 29.03.2006 was 

pleased to decree the suit of the plaintiff ex-parte. It is pertinent to mention 

herein that no other party was impleaded in the suit before passing the Judgment 

and Order dated 29.03.2006.  The case record further reveals that one Misc. 

Appeal was preferred against the Order dated 19.01.2009 passed by learned 

Munsiff No.1, Tinsukia in Misc(J) case No.105 of 2007 registered upon a petition 

under Order 9 Rule 13 of the CPC filed by the defendant Nos.1 and 2 for setting 

aside the ex-parte Judgment and Decree dated 29.03.2006 and in the said Misc 

Appeal this Court was pleased to allow the appeal and set aside the Order dated 

19.01.2009 of the learned Munsiff No.1. Thereafter, learned Munsiff No.1,  
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Tinsukia vide Judgment and Order dated 21.12.2012 was pleased to decree the 

suit of the plaintiff on contest with cost.  

 

9.  On being aggrieved and dissatisfied with the impugned judgment dated 

21.12.2012, the appellants/defendant Nos.1 and 2 preferred the present appeal, 

amongst others on the following grounds : 

(i) For that the impugned Judgment and Decree is not 

maintainable in law as well as in facts. 

(ii) For that the learned Trial Court has committed manifest error 

of law and fact while deciding the Issue No.1 and Issue No.3 in favour 

of the plaintiffs.  

(iii) For that the learned Trial Court committed manifest error of 

law and facts while deciding Issue Nos.4, 5 and 6 in the affirmative in 

favour of the plaintiffs.   

(iv) For that the learned Trial Court committed grave error of law 

by not considering the fact that the suit is bad under the Provisions of 

Order 2 Rule 2 of the CPC.   

(v) For that the learned Trial Court committed manifest error of 

law by ignoring the provisions of Section 34 of the Specific Relief Act to 

the effect that the plaintiffs are not entitled to the relief under the 

Specific Relief Act.  

(vi) For that the learned Trial Court committed serious error of 

law and fact by not appreciating the fact that the plaintiffs have 

instituted another suit bearing Title Suit No.36 of 2004 against the 

defendants and others in respect of the same subject matter and the 

said suit pending for adjudication and as such, the present suit ought to 

have been stayed u/s.10 of the CPC.  

 

DISCUSSION, DECISION AND REASONS FOR THE DECISION 

 

10. I have perused the evidence and materials available in the case record. 

Also heard the arguments advanced by the learned Counsels of both the sides.  
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Let me now independently examine the evidence and other materials available in  

the case record to decide the case at hand. 

 

POINTS FOR DETERMINATION 

 

Point for determination No.1 - Whether the learned Trial Court had 

rightly decided the issue No.1 and held that the suit of the plaintiff is 

maintainable ?  

11.  Learned counsel for the respondents/plaintiffs submitted that no ground 

has been given in the memo of appeal as to how the learned Trial Court 

committed manifest error of law and fact while deciding the Issue No.1. Learned 

counsel for the respondents in this regard quoted the provision of Order 41 Rule 

2 of the CPC wherein it has been laid down that –The appellant shall not, except 

by leave of the Court, urge or be heard in support of any ground of objection not 

set forth in the memorandum of appeal; but the Appellate Court, in deciding the 

appeal, shall not be confined to the grounds of objections set forth in the 

memorandum of appeal or taken by leave of the Court under this rule. 

 

12. Learned counsel for the appellant and learned counsel for the proforma 

respondents submitted that the subject matter and the reliefs sought for in the 

Title Suit No.66 of 1999 and Title Suit No.43 of 2000 are the same, except that 

no prayer has been made in the Title Suit No.43 of 2000 to appoint a commission 

to divide the suit land by metes and bounds. Learned counsel for the appellant 

further submitted that the parties in both the said two suits are also similar, 

except that the defendant No.5 Smt. Sogra Begum has not been made a party in 

the Title Suit No.43 of 2000. Learned counsel for the appellant submitted that in 

the Title Suit No.66 of 1999 there was no prayer for recovery of possession, in 

absence of which the decree dated 01.04.2006 has not been executed. Learned 

counsel for the appellant further submitted that without leave of the Court, the 

Title Suit No.43 of 2000 could not have been instituted and the Title Suit No.43 of  
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2000 is barred under Order 2 Rule 2 of the CPC. It was further submitted on 

behalf of the appellant that the subject matter of the dispute of Title Suit No.36 

of 2007 is the same as that of Title Suit No.43 of 2000, except that 0.43 lessa has 

been shown in excess in the Title Suit No.36 of 2007. Learned counsel for the 

appellant submitted that as the Title Suit No.36 of 2007 was dismissed on 

contest, the Decree passed in Title Suit No.43 of 2000 is not legally sustainable. 

Learned counsel for the respondents on the otherhand submitted that the Title 

Suit No.36 of 2007 had been dismissed on law points and as such, the same 

cannot act as an embargo in the decision of the Title Suit No.43 of 2000. Learned 

counsel for the proforma respondents submitted that the decree passed in Title 

Suit No.36 of 2007 has not yet been challenged. That as the subsequent suit is 

barred under Order 2 Rule 2 of the CPC, the previous suit i.e., Title Suit No.43 of 

2000 is barred under Section 34 of the Specific Relief Act. Learned counsel for 

the proforma respondents further submitted that the Title Suit No.36 of 2007 

having been dismissed, the Title Suit No.43 of 2000 also has to be dismissed as 

per Section 34 of the Specific Relief Act.  

 

13. The Title Suit No.66 of 1999 was filed by Smt. Heria Chouhan, Sri 

Dasarath Chouhan, Sri Motilal Chouhan and Smt. Ramawati Mahato who are also 

the plaintiffs of the Title Suit No.43 of 2000. The defendants of both the suits are 

also the same, except that the defendant No.5 of Title Suit No.66 of 1999 has not 

been impleaded as party in the Title Suit No.43 of 2000. The subject matter of 

both the suits are also exactly the same. The reliefs sought for in both the suits 

are almost the same, except that the cancellation of the Sale Deed No.957 of 

1999 as sought for in the Title Suit No.66 of 1999 has not been sought for in the 

Title Suit No.43 of 2000. Also, in Title Suit No.43 of 2000, there is no prayer for 

recovery of possession of one-half share of the landed property described in the 

Schedule. But declaration was sought therein that plaintiffs are entitled to 

possession as co-owners of the suit land. The Title Suit No.66 of 1999 was finally 

decreed on contest vide Judgment and Order dated 29.03.2006. It is pertinent to  
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mention herein that in the Title Suit No.66 of 1999 although there was prayer for 

recovery of possession of one-half share of the landed property, but the said 

relief was not granted. The Title Suit No.43 of 2000 was finally disposed of vide 

Judgment and Order dated 21.12.2012 whereby the suit of the plaintiff was 

decreed. Now, the reliefs granted in the Title Suit no.66 of 1999 includes 

declaration of the plaintiffs’ right, title and interest over the suit land as co-

owners, cancellation of the Sale Deed nos.959/1999 and 958/1999, cancellation 

of the mutation order dtd.24.07.1998 and relief of permanent injunction. In the 

subsequent suit i.e. Title Suit no.43 of 2000 again the relief of declaration of the 

plaintiffs’ right, title, interest over the suit land, relief of cancellation of the Sale 

deed no.958 of 1999, cancellation of the mutation order dtd.24.07.1998 were 

given. The judgment and decree passed in the Title Suit no.66 of 1999 had not 

been challenged and the decree passed therein also put in execution in the Title 

Execution case no.6 of 2006. Although at the time of institution of the Title Suit 

no.43 of 2000, the Title Suit no.66 of 1999 was not finally disposed of but at the 

time of passing the final judgment and decree in the Title Suit no.43 of 2000, the 

Title Suit no.66 of 1999 had already disposed of and the judgment and decree 

passed therein also put in execution. Section 11 CPC lays down that- No Court 

shall try any suit or issue in which the matter directly and substantially in issue 

has been directly and substantially in issue in a former suit between the same 

parties, or between parties under whom they or any of them claim litigating 

under the same title, in a Court competent to try such subsequent suit or the suit 

in which such issue has been subsequently raised, and has been heard and finally 

decided by such Court. In a decision of Hon’ble Supreme Court in the case of 

Arjun Singh Vs Mohindra Kumar & ors reported in AIR 1964 SC 993, 

reference has been made to another decision of Hon’ble Apex Court in the case 

of Satyadhyan Ghosal –Vs- Smti Deorajin Debit wherein it has been held 

thus- The principle of res judicata is based on the need of giving a finality to 

judicial decisions. What it says is that once a res judicata, it shall not be adjudged 

again. Primarily it applies as between past litigation and future litigation. When a  
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matter whether on a question of fact or on a question of law has been decided 

between two parties in one suit or proceeding and the decision is final either 

because no appeal was taken to a higher court or because the appeal was 

dismissed, or no appeal lies, neither party will be allowed in a future suit or 

proceeding between the same parties to canvass the matter again.  

 

14. Now, all the conditions required for applicability of the principle of res-

judicata is applicable in the Title Suit no.43 of 2000. Under the circumstances, 

the matter already decided in the Title Suit no.66 of 1999 could not have been 

decided again in the Title Suit no.43 of 2000, especially when the judgment and 

decree passed in the Title Suit no.66 of 1999 already attained finality in absence 

of any appeal preferred from therein. The observation of the Ld. Trial Court that 

the Title Suit no.66 of 1999 had not been finally decided amongst the plaintiffs 

and the contesting defendants and that Order 9 Rule 5(2) CPC empowers the 

plaintiff to claim such relief by way of separate suit is misconceived and cannot 

be sustained. As reveals from the plaint of the Title Suit no.43 of 2000, the suit 

was instituted under the provision of Order 9 Rule 5(2) CPC as because the Title 

Suit no.66 of 1999 was dismissed against the defendant no.1 and 2 i.e. Sri Monoj 

Shah and Sri Pradip Shah who were defendant nos.6 and 7 in the Title Suit no.66 

of 1999. Now, Sri Monoj Shah and Sri Pradip Shah were the persons in respect of 

whom the Sale Deed no.958 of 2009 was executed and as sought for by the 

plaintiff in the Title Suit no.66 of 1999, the Sale deed no.958 of 1999 was 

directed to be cancelled by the Trial Court. Also as sough for in the Title Suit 

no.66 of 1999, relief of permanent injunction restraining the defendants from 

making any transaction of the suit property was given. No other relief was sought 

against Sri Monoj Shah and Sri Pradip Shah in the Title Suit no.66 of 1999. The 

reliefs which were sought for in the Title Suit no.66 of 1999 in respect of Sri 

Monoj Shah and Sri Pradip Shah already been given therein, the subsequent suit 

filed by them under Order 9 Rule 5(2) CPC is not maintainable. Ld. Counsel for 

the respondents submitted that the decree passed in the Title Suit No.43 of 2000  
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also had put into execution in the Title Execution case no.7 of 2006. However, the 

said execution case was registered on the basis of the Ex-parte judgment and 

decree passed in the Title Suit no.43 of 2000 dated 29.03.2006 and 01.04.2006 

resp., which was set aside by this Court in the Misc Appeal case no.2 of 2009. 

 

15. Summing up the discussion aforesaid made, as in the Title Suit no.66 of 

1999, the reliefs as sought in the Title Suit no.43 of 2000 had already been given 

and the judgment and decree passed in the Title Suit no.66 of 1999 having 

attained finality, no party can be allowed to agitate the same matter again in a 

subsequent suit. The Title Suit no.43 of 2000 is barred by the principle of Res-

judicata. In the backdrop of the discussion aforesaid made, the suit of the 

plaintiffs is held to be not maintainable. 

 

Decision- The decision of the Ld. Trial Court in issue no.1 is set aside 

and it is held that the suit of the plaintiffs is not maintainable. 

 

Point For Determination No.2- Whether the Ld. Trial Court rightly 

decided the issue Nos.2, 3, 4, 5 and 6 in favour of the plaintiffs ? 

16. As the suit of the plaintiffs is held to be not maintainable on the principle 

of res judicata, it is held that the plaintiffs have no right to sue and it was not 

legally correct on the part of the Ld. Trial Court to decide the said issues on 

merit. 

 Decision- The decisions of the Ld. Trial Court in the issue Nos.2, 3, 4, 5 

and 6 are set aside and it is held that the plaintiffs are not entitled to any of the 

reliefs prayed for in the suit. 

 

O R D E R 

 
17.  In view of the above discussion, the appeal is allowed and the impugned 

judgment and decree in Title Suit no.43 of 2000 is set aside and reversed. The 

Title Suit no.43 of 2000 is held to be not maintainable and consequently the suit 

of the plaintiffs is dismissed.  
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18.       The appeal is allowed on contest with cost. 

 

19.        Prepare decree accordingly. 

 

  Send back the LCR alongwith a copy of judgment to the learned Trial 

Court. 

Given under my hand and seal of this Court on this 12th day of January, 

2018. 

 
      Typed by me 
 
 
       (N.A Ahmed)              (N.A Ahmed) 
  Civil Judge, Tinsukia               Civil Judge, Tinsukia 
 


